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The following is adapted from a speech delivered on February 16, 2011, at a Hillsdale 
College National Leadership Seminar in Phoenix, Arizona. 

To begin, consider one of the most important measures of property, the kilogram. 
It's a measure of mass or, for non- scientific purposes, weight. According to the papers 
last week, a global scramble is under way to define this most basic unit after it was 
discovered that the standard kilogram — a cylinder of platinum and iridium that is 
maintained by the International Bureau of Weights and Measures — has been losing mass. 

You may think that this is impossible. Of all the elements, iridium is the most 
resistant to corrosion, and the cylinder is kept in a facility at Sevres, France, where it is 
under three glass domes accessible by three separate keys. The cylinder itself is more 
than 130 years old and is what the New York Times calls the "only remaining interna- 
tional standard in the metric system that is still a man-made object." The new urgency 
to redefine the kilogram comes from the fact that its changing mass "defeats," as the 
Times put it, "its only purpose: constancy." 

The question I invite you to consider for a moment is what would happen if we just 
let the kilogram float? This is a question that was posed in an editorial last week in the 
New York Sun. After aU, the editorial said, we let the dollar float. The creation of dol- 
lars, and the status of the dollar as legal tender, is a matter of fiat. Its value is adjusted 
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by the mandarins at the Federal Reserve, 
depending on variables they only some- 
times share with the rest of the world. 
This would have floored the Framers of 
our Constitution, who granted Congress 
the power to coin money and regulate 
its value in the same sentence in which 
they gave it the power to fix the standard 
of weights and measures — like, say, the 
aforementioned kilogram. 

Now, the record is clear in respect of 
how America's founders viewed money. 
Many of them went into the Second 
United States Congress, where they estab- 
lished the value of the dollar at 371 V4 
grains of pure silver. The law through 
which they did that, the Coinage Act of 
1792, noted that the amount of silver they 
were regulating for the dollar was the 
same as in a coin then in widespread use, 
known as the Spanish milled dollar. The 
law said a dollar could also be the free- 
market equivalent in gold. The Founders 
did not expect the value of the dollar to 
be changed any more 
than the persons 
who locked away that 
kilogram of platinum 
and iridium expected 
the cylinder to start 
losing mass. In fact, 
in this same 1792 
law, they established 
the death penalty for 
debasing the dollar. 

Today, mem- 
bers of the Federal 
Reserve Board don't 
worry about how 
many grains of silver 
or gold are behind the 
dollar. They couldn't 
care less. And this 
is what I believe is 
the most worrisome 
threat to property 
rights today. When 
the value of a dollar 
plunges at a dizzying 
rate — at one point 
in recent months it 
collapsed to less than 
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gold — Fed Chairman Ben Bernanke goes 
up to Capitol Hill and declares merely 
that he is "puzzled." No "new urgency" 
to redefine the dollar for him. The fact is 
that we've long since ceased to define the 
dollar, and it can float not only against 
other currencies but even against 371 V4 
grains of pure silver. 

So, the New York Sun asked, why not 
float the kilogram? After all, when you go 
into the grocery to buy a pound of ham- 
burger, why should you worry about how 
much hamburger you get — so long as it's 
a pound's worth? A pound is supposed 
to be .45359237 of a kilogram. But if 
Congress can permit Mr. Bernanke to use 
his judgment in deciding what a dollar is 
worth, why shouldn't he — or some other 
Ph.D. from M.I.T — be able to decide from 
day to day what a kilogram is worth? 

No doubt some will cavil that the fact 
that the dollar floats makes it all the more 
reason for the kilogram to be constant. But 
what's so special about the kilogram? If the 
fiat doUar floats, one 
has no idea what it will 
be worth when it comes 
time to spend it. If the 
kilogram also floats, it 
will simply be twice as 
hard to figure out what 
something we're buying 
will be worth. So what 
if when we unwrap 
our hamburger, the 
missus has to throw a 
little more sawdust in 
the meatloaf ? 

Or let us consider a 
compromise. Let's go 
to a fiat kilogram — that 
is, permit the kilogram 
to float — but apply the 
new urgency to fixing 
the dollar at a specified 
number of grains of 
gold. To those who say 
it would be ridiculous 
to fix the dollar but let 
the butcher hand you 
whatever amount of 
hamburger he wants 
when you ask for a 
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kilogram, I say, what's the difference as to 
whether it's the measure of money or of 
weight that floats? 

For that matter, one could go all the 
way and fix the value of both the kilo- 
gram and the dollar but float the value of 
time. You say you want to be paid $100 an 
hour. That's fine by your boss. But he — or 
Chairman Bernanke — gets to decide how 
many minutes in the hour. Or how long 
the minute is. You know you'll get a kilo- 
gram of meat for the price a kilogram of 
meat costs. But you won't know how long 
you have to work to earn the money. 

There was obviously a satirical element 
to that Sun editorial. But it's not satirical 
to say that we are in a dangerous situation 
in our country in respect of the dollar, and 
that property rights are very much bound 
up in the question of money. After all, con- 
sider that kilogram. It is a cylinder And it's 
a cylinder the size of say, a golf ball. The 
amount of mass that it is believed to have 
lost is measured in a few atoms, and yet the 
institution where they maintain standards 
is in a complete tizzy about it. The implica- 
tions are said to be enormous. 

The dollar, by contrast, has collapsed 
from V35 of an ounce of gold to less than 
Vi,3oo of an ounce of gold. If the kilogram 
had collapsed on that order of magnitude, 
there would be left only a small shard of 
that handsome grayish cylinder under the 
three glass domes at Sevres, France. 

* X- X- 

I understand that this is not where 
the property rights discussion is usually 
focused. It usually centers around the tak- 
ings clause of the Constitution — the clause 
at the center of the landmark case that 
erupted when condemnation proceedings 
were launched against the homes in New 
London, Connecticut, of a woman named 
Susette Kelo and her neighbors. Under 
the Fifth Amendment, the government is 
prohibited from taking private property 
for public use without just compensation. 
That is a bedrock principle of American 
constitutionalism. What was special about 
Susette Kelo is that her property was taken 
for private use. It was coveted by a private, 
non-profit development corporation for 
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private, for-profit use near a big pharma- 
ceutical development that the town reck- 
oned would benefit the public. 

Mrs. Kelo and her neighbors went all 
the way to the Supreme Court to try to 
keep their homes. She lost the case, Kelo v. 
New London, albeit by a five to four vote. 
On the one hand, it was a terrible defeat 
for the principle of property rights. On the 
other hand, the decision was so alarming 
that states have begun changing their own 
laws to strengthen protections against 
the kind of raid on private property that 
Mrs. Kelo suffered. At least 43 states have 
already passed such laws. Rarely has the 
loser in a Supreme Court case established 
so great a legacy as Mrs. Kelo, whose case 
is one of the most important warnings we 
have had in my generation of the vigilance 
that is going to be required in respect of 
the right to property enshrined in the Fifth 
Amendment. 

X X- X- 

Which brings me to the question of 
how the law can be used to illuminate 
the problem of the floating dollar. What I 
consider the most astonishing legal ques- 
tion in the country came into the news in 
2008, when Judith Kaye, the chief judge of 
the highest court in the state of New York, 
the Court of Appeals, filed a lawsuit in an 
inferior court, asking it to order the state 
legislature and the governor to give her a 
raise. 

My first reaction, and that of my col- 
leagues at the Sun, was to consider this 
something of a joke. Yet the more we 
began to look at the case, the more it threw 
into sharp relief the issue of the right to 
the property that comes to us in the form 
of a salary or is held by us in the form of 
savings. The judges on New York's Court 
of Appeals, after all, hadn't had a raise in 
more than a decade, and they were having 
an ever harder time making their salaries 
cover rising costs. In that they are just like 
the rest of us. 

But it turns out that under the 
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Constitution, judges are not quite 
like the rest of us — and in a way that 
lies at the heart of the American 
Revolution. Indeed, in the Declaration 
of Independence, one of the reasons 
our Founders listed for breaking with 
England was that King George III had 
"made Judges dependent on his Will 
alone, for the tenure of their offices, and 
the amount and payment of their sala- 
ries." So they wrote into the Constitution 
not only that judges would have life ten- 
ure (with good behavior), but also that the 
pay of a judge would not be diminished 
during his term in office. This principle 
that one can never lower the pay of a 
judge is also in many state constitutions. 

So if in, say, the year 2000 a judge was 
paid in dollars that were worth V265 of 
an ounce of gold, and if today that same 
judge is being paid with dollars worth less 
than Vi,3oo of an ounce of gold, has the 
judge's pay been diminished? 

The more I've thought about it, the 
more I have been nagged by the thought 
that judges' pay could be the device with 
which to attack the legal tender law I 
have come to regard as the greatest threat 
to property in America. This is the law 
establishing that paper money in America 
must be accepted in payment of debts, 
public and private. The Founders them- 
selves hated paper money. Washington, 
whose picture is on the one dollar bill, 
warned that paper money would inevi- 
tably "ruin commerce, oppress the hon- 
est, and open the door to every species 
of fraud and injustice"; Jefferson, whose 
picture is on the two dollar bill, called its 
abuses inevitable; as did Madison, whose 
picture is on the $5,000 bill. Paper money, 
he said, was "unconstitutional, for it 
affects the rights of property as much as 
taking away equal value in land." 

I'm not so sure that the existence of 
paper money is the problem. The problem 
is the requirement that a one dollar paper 
note be accepted in lieu of 371 V4 grains 
of silver Certainly when the greenback 
was introduced — as it was by President 
Lincoln — it was for a cause, the Union, 
that was worth enormous risks. The 
Treasury Secretary who helped him put 



through the greenback as a war measure, 
Salmon Chase, became, in 1864, the sixth 
Chief Justice of the United States; and 
when the concept of legal tender finally 
came up for consideration. Chase ruled 
against the greenback. President Grant, 
however, eventually got two new justices 
on the court, and legal tender was estab- 
lished in a series of rulings — one involving 
the purchase of some sheep, the other of 
some bales of cotton, and another some 
land — known as the Legal Tender Cases. 

A few months ago, I called Bernard 
Nussbaum, who was representing Judge 
Kaye, and asked him why she didn't chal- 
lenge legal tender head on. He told me he 
feared the Legal Tender Cases couldn't 
be overturned. It was too heavy a lift. So 
instead he fought the case on separation 
of powers grounds. It seems that the New 
York legislature had said it would not give 
the judges of New York a raise until the 
legislators got a raise. The judges sprang 
on this as a transgression of separation 
of powers — and, no surprise, when they 
heard their own case, they ruled against the 
legislature. A few weeks ago, the legislature 
decided to delegate to an independent com- 
mission the job of deciding judges' pay. 

By my lights, this delegation to an 
unelected body, even if the legislature 
could overrule it, was an unsatisfactory 
outcome. But it turns out that the judges 
of New York are not the only jurists who 
are furious about the diminishment of 
their pay. A group of federal judges is also 
in court, fighting over their salaries. In 
the case of the federal judges. Congress 
had some time ago enacted a law that 
gave them an automatic pay increase 
designed to keep up with the Consumer 
Price Index. But then, as deficits got out 
of control and Congress's own salary 
lagged. Congress suspended the auto- 
matic pay increase. 

At that point, a coalition of federal 
judges went into court. Their aim is lim- 
ited: to force Congress to reinstate the 
automatic pay adjustment. To understand 
the scale of what one is talking about, con- 
sider the pay of but one of the plaintiffs. 
Judge Silberman. I don't know his exact 
salary. But at the time he was assigned to 
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the District of Columbia Circuit of the 
United States Court of Appeals, the salary 
of a federal appeals judge — $83,200 — was 
worth 258 ounces of gold. Since then, the 
value of the pay of a judge of one of the 
Appeals circuits — $184,500 — has been 
diminished to 139 ounces of gold. 

At this very hour, the judges' peti- 
tion in their pay case is before the United 
States Supreme Court. And while I 
believe the justices have been wronged by 
Congress, I hope they lose on the ques- 
tion of whether a suspension in the auto- 
matic pay adjustment is unconstitutional. 
That should get them angry enough to 
come back and look legal tender in the 
face. They could force Congress to pay 
them in the gold or silver equivalent of 
a federal judge's salary at the time they 
were appointed to the bench. It would 
move judges closer to the kinds of salaries 
the lawyers before them are receiving. 

And people would start to ask: If 
judges deserve honest money, why 
shouldn't the rest of us? 



To those who suggest that such a sce- 
nario is far-fetched, one can say, no more 
far-fetched than the notion that the post- 
Civil War monetary system could be 
erected on Supreme Court decisions in a 
pair of disputes over payment for a flock 
of sheep and some bales of cotton. Or that 
centuries of law on abortion could be 
overturned in a fell swoop by a Supreme 
Court ruling in the case of a woman who 
later changed her mind. Could the court 
cast aside precedent to decide such a 
sweeping issue as legal tender? It certainly 
didn't hesitate — nor should it have — in 
demolishing the notion that racially sepa- 
rate schools could be equal. With every- 
one from the United Nations to 
Communist China 
today calling for the 
abandonment of the 
dollar as a reserve cur- 
rency, is it so hard to 
imagine that the 
Supreme Court might 
revisit the Legal 
Tender Casesl 



DID YOU KNOW? 

There will be a live webcast on "Economic 
Liberty and the Constitution" from 
Hillsdale College's Kirby Center for 
Constitutional Studies and Citizenship 
on Saturday, April 16. Details will be 
announced in the March issue of Imprimis. 



It may be that the judges will lose 
their pay case, just as Susette Kelo lost 
her house, or that they will win a partial 
victory and the Supreme Court will shy 
away from confronting legal tender. But 
we know from Mrs. Kelo's case that this 
needn't be the end of things. People began 
to see the logic and think about property 
rights, and now at least 43 states have 
passed laws to make it harder for state 
and local jurisdictions to use the power of 
eminent domain to seize private land for 
someone else's private use. 

Could such a thing happen with 
money? Well, there is a part of the 
Constitution called Article I, Section 10. 
It is the section that lists the things that 
states can never do. And one of these 
prohibited activities is making legal ten- 
der out of something other than gold or 
silver coin. So what is happening now is 
that a growing number of states, watch- 
ing the sickening plunge in the value of 
federal money, are starting to explore 
how they can set up monetary systems 
based on gold or silver coins. The most 
recent effort was launched in Virginia, 
where there is a bill before the General 
Assembly to set up a joint committee to 
study the question. There have been early 
stirrings — just stirrings — in the legisla- 
tures of several other states. 

Could the entry of the states into the 
monetary role be a reaction to a failure at 
the federal level, the way the states reacted 
to the failure of the Supreme Court to 
enforce Susette Kelo's Fifth Amendment 
rights? It would be inaccurate to make 
too much of these efforts. But it would be 
shortsighted to make too little of them. 
Strange things can happen. It is even 
possible that one can take a cylinder of 
platinum and iridium, lock it away in a 
room under three glass domes, secure it 
with three separate 
keys, and come back 
in a few years to dis- 
cover that part of it 
has disappeared. 
And the New York 
Times will write an 
editorial about the 
value of constancy. ■ 
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